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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DTSTR.~CT OF TEXAS

DALLAS DIVISION

MUREX LLC,

Plaintiff,

►~~ Case No. 3:16-cv-00699-L

UNION TANK CAR COMPANY,

Defendant.

DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS
MOTION TO DISMISS COUNT IV UNDER RULE 12(bl(6)

Defendant Union Tank Car Company ("UTC"), incorrectly sued as Union Tank Car

Company, Inc., for• its Memorandum in Support of its Motion to Dismiss Count IV of Plaintiff's

First Amended Complaint under F.R.C.P 12(b)(6), states:

INTRODUCTION

Plaintiff, Murex LLC ("Murex") has transported crude oil, ethanol and other hazardous

materials by rail for over 25 years. By its own admission it maintains "a vast logistics network

that relies heavily on the use of rail cars." See Docket No. 11 at ¶5. Murex has substantial

independent knowledge and expertise in the transportation of these hazardous materials by rail,

and has become a leader in the industzy. As a leading purchaser, seller and transporter of such

hazardous materials by rail, Murex has leased thousands of tank cars through several arms-length

transactions with UTC, a leading lessor of railway tank cars. One arms-length transaction

between these two commercially sophisticated parties is the basis for this lawsuit.
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On February 17, 2014, Murex and UTC entered aseven-year lease, whereby Murex,

agreed to lease from UTC 400 "DOT 120" pressurized railcars, which contained external coils

and added insulation (the "Contract"). See Docket No. 11, Ex. A. On May 1, 2015, the United

States Department of Transportation issued tank car regulations, which confirmed what had been

known to Murex, UTC and others in the industry for months, namely that a DOT 117

unpressurized tank car not requiring external coils or added insulation was a new approved car

specification for unpressurized tank cars carrying hazardous substances. Knowing these

regulations, Murex confirmed the final specifications and delivery schedule for the DOT 120

cars and re-confirrried to UTC it wanted to lease all 400 DOT 120 tank cars at the price of $1,350

per car per month for seven years as originally agreed in the Contract.

Shortly thereafter, UTC commenced performance under the Contract, committing to its

tank car supplier, which committed to the ordering of steel, components and all equipment to

build the tank cars: UTC's supplier scheduled production at two manufacturing facilities and, in

January 2016, UTC delivered 21 DOT 120 tank cars to Murex under Murex's delivery

instructions, which Murex accepted. Despite the foregoing, Murex filed the instant lawsuit

seeking to disavow the Contract after realizing it could lease cheaper DOT 117s elsewhere.

Recognizing the w'ealcness of its contract claims, Murex amended its complaint to also allege a

cause of action for breach of fiduciary duty (Gaunt IV).

Count IV is nothing nnore than Murex's failed attempt to transform the parties' long-

standing arms'-length business relationship into a fiduciary relationship to avoid the Contract it

naw does not prefer. Even when accepting for this motion to dismiss Murex's allegations as true

(though they are not), the breach of fiduciary duty claim fails as Murex alleges no fiduciary

relationship between it and UTC. Counts IV should be dismissed under F.R.C.P. 12(b)(6).
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ARGUMENT

I. Marex's Breach of Fiduciary Duty Claim Fails For Failure to Allege a Fiduciary
Relationship

Murex's claim for breach of fiduciary duty fails because the allegations da not establish

the existence of a fiduciary relationship. To state a claim for breach of fiduciary duty, Murex

must first establish a fiduciary relationship between the parties. Town N. Bank, N.A. a Shay Fin.

Servs., Inc., 2014 WL 4851558, slip op. at *27 (N.D. Tex. Sept. 30, 2014) (dismissing fiduciary

duty claim for failure to allege a fiduciary relationship between the parties). "In order to give

full force to contracts, [Texas courts] do not create such a relationship lightly." Town N. Bank,

N.A., 2014 WL 4851558, at *26. (omitting internal quotation). Texas law recognizes formal and

informal fiduciary relationships. See Navzgant Consulting, Inc. v. Wilkinson, 508 F.3d 277, 283

{5th Cir.2007). ~ Murex claims an informal fiduciary relationship with UTC based on a special

relationship of trust and confidence. See Docket 11, Count IV at ¶43.

An informal fiduciary relationship may arise where "one person trusts in and relies upon

another, whether the relation is a moral, social, domestic or merely personal one." Crim Ti•uck &

Tractor- Co. v. Navistar Intl Transp. Corp., 823 S.W.2d 591, 594-95 (Tex. 1992) (omitting

internal citations) (emphasis added) (noting "[t]he fact that one businessman trusts another, and

relies upon kus promise to perform a contract, does not rise to a confidential relationship," even if

the relationship has been a cordial one, and one of long duration); Lee v. Wal-Mart Stores, Inc.,

9~3 F.2d 554, SS8 (5th Cir. 1991), opinion corrected on denial of reh'g, 951 F.2d 54 (5th Cir.

1992) (noting "[t]his description conspicuously omits even a reference to business relations").

~ Murex does not allege, nor can it allege, that it and UTC had a formal fiduciary relationship, which arises as a

matter of law and include the relationships between attorney and client, principal and agent, partners, and joint

venturers. Navigant Consulting, Inc., 508 F.3d at 283.
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Not every business relationship involving high trust and confidence rises to the level of a

fiduciary relationship. Meyer v. Cathey, 167 S.W.3d 327, 330 (Tex. 2005) (citing Schlumberger

Tech. Cot p. v. SK~anson, 959 S.W.2d 171, 176-77 (Tex. 1997) (citation omitted). Pleading mere

subjective trust cannot transform arm's-length dealing into a fiduciary relationship. Meyer, 167

S.W.3d at 331 (omitting internal citation). Instead, a corporate party is justified in placing

confidence in the belief that another business party will act in its best interest "only where it is

accustomed to being guided by the judgment or advice of the other party and there exists a long

association in a business relationship as well as a personal friendship." Hoggett v. Brown, 971

S.W.2d 472, 488 (Tex. App. 1997). Although the existence of a fiduciary relationship is

ordinarily a question of fact, when the issue is one of no evidence as it is here, it becomes a

question of law. Meyer, 167 S.W.3d at 330.

Murex alleges there was an informal fiduciary relationship between it and UTC through

Don Flowers, UTC's senior sales Manager because it placed "an increasing level of trust and

confidence in jUTC] for the last 25 years." See Docket 11, ¶6; Count IV at ¶43. Specifically,

Murex alleges that Mr. Flowers has become an unofficial but trusted advisor for Murex,

providing business advice and counsel regarding the rail car industry and Murex's leasing of rail

cars. Id. at ¶¶6-9.

Even if the business relationship between these two commercial entities could cause a

fiduciary relationship, these allegations fail to establish one. Murex has plead the existence of a

long-term business relationship with Mr. Flowers and UTC that pre-dated the alleged

representations and/or contract which are the basis of this suit. Fatal to Murex's claim, however,

is that it has failed to plead more than its subjective trust in Don Flowers, and has alleged no

facts to establish a moral, social, domestic or personal relationship with Mr. Flowers or any UTC

~i
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representative. As is evidenced by Murex's own allegations, its prior dealings with UTC were

nothing but arms-length business transactions entered for the parties' mutual benefit. Such

allegations cannot support the imposition of a fiduciary relationship between Murex and UTC,

based on a special relationship of trust and confidence. Town N. Bank, 2014 WL 4851558, at

*27 (N.D. Tex. Sept. 30, 2014) (dismissing breach of fiduciary duty claim because plaintiff s

subjective trust in defendant could not transform the parties business relationship into a fiduciary

relationship, and plaintiff failed to plead sufficient facts to establish a nnoral, social, domestic or

personal relationship with defendant, ); Redden v. Smith &Nephew, Inc., 2010 WL 184428, at *6

(N.D. Tex. Jan. 19, 2010) (unpublishEd) (dismissing breach of fiduciary duty claim because

plaintiff alleged no nnoral, social, domestic or personal relationship with defendant's president,

the individual with whom plaintiff claimed to have an informal fiduciary relationship). Murex's

breach of fiduciary duty claim should be dismissed.
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CONCLUSION

WHEREFORE, Defendant Union Tank Car Company respectfully requests this Court

dismiss Count IV of Plaintiff's First Amended Complaint under Federal Rules of Civil Procedure

12(b)(6) and grant such further relief this Court deems just and proper.

Respectfully submitted,

By /s/ J. David Duffv

James W. Karel
State Bar No. 11098550
Sheehy, Ware &Pappas, P.C.
3838 Oak Lawn Ave., Suite 1450
Dallas, TX 75219
jkarel@sheehyware.com
(214) 521-7500 Telephone
(214) 520-1708 Facsimile

J. David Duffy, Esq. (Admitted Pro Hac Vice)
Edward A. Cohen (Admitted Pro Hac Vice)
Thompson Coburn LLP
55 East Monroe Street
37th Floor
Chicago, IL 60603
Telephone: (312) 580-2225
Facsimile: (312) 782-1825
E Mail: dduffy(tr~thoznpsancoburn.com
E Mail: ecohen~a,thompsoncoburn.com

Attorneys for Defendant Union Tank CaY
Company
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been mailed, first class

mail postage prepaid, this 28th day of April, 2016 to:

Brian W. Clark
Robert N. LeMay
Jaime DeWees
KA.NE RUSSELL COLEMAN & LOGAN FC
3700 Thanksgiving Tower
1601 Elm Street
Dallas, Texas 75201

/s/J. David Duffv
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